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INTRODUCTION

Anderson Erickson Dairy Company ("A-E") files this Brief and Proposed Findings of
Fact and Conclusions of Law with respect to the "pooling" provisions of the Central federal milk
marketing Order Number 32 (7 C.F.R. Part 1032). A-E also joins in a separate Brief filed in this
proceeding regarding the issue of the pooling of milk that is also pooled on a marketwide
equalization pool maintained by a state government. Pooling provisions of federal milk orders,
because they determine which producers share in the monies paid for milk, are generally viewed
as most directly affecting the rights of dairy producers. However, the handlers who pay for the
raw milk, in particular Class I handlers who pay the highest prices for raw milk, are also affected
by pooling decisions made by the United States Department of Agriculture (the "Department").
The Department's charge is to establish and maintain orderly marketing conditions. 7 U.S.C. §
602(1). In order to meet this statutory obligation, the basic tenets of the federal milk order
system are: (a) the setting of an adequate price intended to bring forth a sufficient supply of fluid
milk and (b) uniformity of treatment of handlers and producers.

At issue in this hearing are the rules that determine which producers and under what
circumstances those producers may share in all the minimum price proceeds paid by handlers

pursuant to the Central Order. These pooling provisions were adopted most recently through the
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process known as Federal Order Reform, an informal rulemaking process required by Congress
and resulting in a significant reduction, primarily through merger, of the number of federal milk
orders. Through this consolidation process, it appears that USDA often adopted the most liberal
provision for pooling selected from any one of a number of orders merged together regardless of
whether the provision was actually necessary or used at the time (i.e., 1999). This process of
"one from each column" has actually created disorderly marketing conditions as noted by
numerous witnesses at the Central Order hearing. However, some of the solutions proposed
would actually create new disorderly marketing conditions in the form of setting up road blocks
to A-E's continuing ability to obtain raw milk from historic sources. Artificial boundaries, such
as state lines and in-area vs. out-of-area pooling rules, can create barriers to trade and interfere
with existing economic relationships.

A-E operates one pool distributing plant in Des Moines, lowa. Tr. 224-225. The plant is
regulated on the new Central Order and was subject to regulation by the old lowa federal milk
order prior to federal milk order reform. /d. With certain significant modifications discussed at
the hearing and in this Brief, A-E supports the efforts of its dairy farmer suppliers to insure that
the money it pays for milk are shared among those producers who can, do and are able to serve
the Central Order's fluid milk market needs. A-E takes no position on the one non-pooling
provision proposal regarding the so-called advance payment (Hearing Notice, Exhibit 1,
Proposal No. 6). A-E opposes Proposal Number 7 as noticed for hearing and to a lesser extent as
modified at the hearing; A-E's position on Proposal Number 8§ can be found in the separate Brief

regarding double pooling. A-E takes no position on Proposal Number 9.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

A-E proposes the following findings of fact and conclusions of law and requests that the
Department make a ruling on each proposed finding under the provisions of the Administrative
Procedure Act, 5 U.S.C. § 557(c):

A. Anderson Erickson Dairy Company

1. A-E operates one predominantly Class I pool distributing plant regulated on Order
32. Tr.224-225.

2. A-E's ability to obtain raw milk for Class I bottling and its resulting raw milk
procurement costs are tied directly to pooling provisions of the federal milk orders. When
money paid for milk is spread more widely to producers not regularly serving the Class I market,
producers shipping to the Class I market necessarily look to Class I processors to make up the
difference outside the federal order minimums. Tr. 225-227.

3. Therefore, Class I processors have a pecuniary interest in the outcome of this
hearing. Simply put, it is their money paid for their raw milk receipts that create the economic
incentives over which dairy farmers are in dispute. Other fluid processors raised these concerns.

Tr. 323-333, Tr. 385-89 and Tr. 532-535.

B. The Central Order Problem - Disorderly Marketing

4. The new Central Order following federal order reform has created special
challenges with respect to relative blend prices. AMS in federal order reform believed that the
new Central Order would have a 50% Class I utilization. Proposed Final Rule, 64 Fed. Reg. at
page 16072. Instead Central Order Class I utilization of 28.6% for 2000 and 25.4% for the first

nine months of 2001 are far below that predicted Class I utilization level. Tr. 225-226.
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5. This difference in Class I utilization has real world impacts. Since it is blend
prices that actually move milk to fluid milk plants, the increased milk pooled on Order 32 and
the resulting depressed blend prices have necessarily negatively impacted A-E's ability to attract
milk to its plant. The relative blend price available to producers shipping to A-E has decreased.
Tr. 226.

6. A-E must compete for a raw milk supply against both handlers in the Central
Order and handlers regulated by the Upper Midwest Order 30. As handlers and producer
organizations have learned to pool milk on Order 32, the blend price difference between Order
30 and Order 32 has dropped to $0.23 to $0.28 during the fall months of 2001 from a range of
$0.51 to $0.64 in 2000. Ex. 16, Table 2. As a result of this reduction, the blend price difference
no longer pays for the haul from Order 30 to A-E's plant, thus reducing the possibility that such
milk will be made available to A-E in the future. Tr. 323-333.

7. Simultaneously, A-E competes both for a raw milk supply and for fluid milk sales
against fluid milk handlers to the south. The historical basis for A-E's sales in Kansas City
market (Tr. 225) is also consistent with the Department's policy to move milk from north to
south, and A-E's significant financial investment in its Des Moines plant is logically,
economically, and legally based upon decades of regulatory treatment must not be ignored
especially in light of the legal limitations regarding regulatory takings. See e.g. City of Monterey
v. Del Monte Dunes at Monterey, LTD, 526 U.S. 687 (1999) and Lucas v. South Carolina
Coastal Council, 505 U.S. 1003 (1992). The fact that plants to the south are also adversely
impacted, further creating disorderly marketing also plays into A-E's ability to obtain a raw milk
supply pursuant to the Department's obligation to "establish and maintain" orderly marketing of

raw milk. 7 U.S.C. § 602.
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8. The Land-O-Sun operation in O'Fallon, Illinois is another example of the problem
faced both by Class I processors and their dairy farmer suppliers. While the Class I Differential
at the Land-O-Sun facility remained virtually unchanged ($2.01 pre-federal order reform and
$2.00 post federal order reform), it is significant that the post federal order reform blend price
returned to dairy farmers at that location relative to dairy farmers delivering to plants regulated
on Orders 5 and 7 has deteriorated significantly. Tr. 386. (Compare Exhibit 6, English No. 10,
Evansville, IN to St. Louis, MO $0.38 blend price difference in favor of Evansville in 1998,
$0.64 in 1999, $1.80 in 2000 (first year of federal order reform) and $1.18 for first 10 months of
2001.) Dean Foods now has difficulty procuring milk for that location even though prior to
federal order reform there was never any such difficulty in procuring milk at that location. /d.

9. Other parties also testified concerning this new, significant problem in the Central
Order. See Testimony of Gary Lee on behalf of Prairie Farms Dairy, Inc., Tr. 322-333 and Ex.
16; and Testimony of Tim Mueller on behalf of Mid States Dairy., Tr. 532-535. Significantly,
Prairie Farms in the Summer of 2001 was unable to obtain their full regular milk supply at
federal order prices plus prevailing over-order charges despite attempting to obtain that milk
from several sources. Tr. 329. The emergency nature of the problem and the nature and extent of
the problem itself can be drawn from two paragraphs of Prairie Farms testimony:

The return on Order 32 is currently not high enough to attract milk to base

zone plants without substantial over-order premiums. At the same time, the return

in the base zone is not high enough to keep nearby milk supplies from seeking

markets on Order 5 and Order 7.

If the Department feels that milk should flow north to south, they [sic]

have created a problem in Southern Illinois and Eastern Missouri. Producer milk

located in this area is trying to go south, but northern milk supplies do not want to

flow into the area, and let me add that the north to south milk can come in a

packaged form as well as in a raw milk bulk form. Some Midwestern processors

are well positioned to supply the dairy product needs of consumers in the

Southeast.

Tr. 330.

5 DC #115473 v1



C. Pooling Provisions

10. There was general agreement among the Order 32 historically associated
participants (e.g. dairy farmers, their representatives and Class I processing handlers) favoring in
one form or another tightening the pooling provisions of Order 32. Disagreement by these
hearing participants, as discussed below, centered on which provisions to tighten and how tight
to make them. A-E maintains that disorderly marketing conditions can result from provisions
that are too tight especially if long term relationships dating back before federal order reform are
also disrupted. When combined with the nature and extent of the "Central Order Problem"
discussed above, this agreement among the historically associated members of industry should
be given great weight by the Department. Quite simply, disorderly marketing conditions now
exist that require immediate emergency action, and the proposals discussed in this Brief and in
the supplemental Brief concerning double pooling of milk will alleviate the existing disorderly
marketing conditions.

11. Exhibits 5 and 6 and Tr. 177-180 and 188, 322-325 and 385-387 establish that
there is plenty of Grade A milk being produced within Order 32, but it is not reaching fluid
processors on competitive or uniform terms. The decisions of the Department and the case law
that have resulted from 60 years of regulation establish that the "sufficient supply of milk"
standard is a fluid milk measurement that requires steps to assure the milk needs of fluid
processors are met at uniform prices." Nonetheless with a sufficient supply of milk, the fluid
needs of the market may not always be served by an order system that encourages an excess

reserve supply of milk to be associated with the market. Pooling provisions that are too loose are

1

See generally Borden v. Butz, 544 F. 2d 312, 316 (7th Cir. 1976) (the primary purpose of a minimum fixed
price system "is to bring forth an adequate supply of pure and wholesome milk" [for Borden's bottling operations of
fluid milk]). See also Schepps Dairy v. Bergland, 628 F.2d 11, 17 (D.C. Cir. 1979).
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thus as likely to disrupt the market as provisions that are too tight. The inevitable conclusion is
that present circumstances are disruptive because the provisions are too loose.

12.  Federal Order Reform and the resulting order provisions were principal issues at
the hearing. That Reform process provided for pooling of milk based upon the theory that all
existing suppliers should remain pool sources: "The pool supply plant definition of the
consolidated Central order contains provisions that assure continued pool qualification of any
handlers or milk currently associated with the markets included in the consolidated Central
market." 64 Fed. Reg. 16026 et seq. at 16157 (April 2, 1999) ("The Proposed Rule"). The
Proposed Rule then continues at some length to discuss the unique characteristics of the several
merged orders that are incorporated into the new merged order. /d. Neither the industry nor the
Department in the heat of the controversies pricing controversies generated by the Reform
process appear to have extrapolated to the logical result of this "one from each column"
approach.

13.  Unfortunately, the result of these seemingly innocuous comments was that very
large regional orders with multiple pooling options resulted in significant non-historically
associated milk supplies suddenly becoming available to be associated with new milk orders.
Ex. 5, Tables 11, 12 and 13. A-E does not take issue with the decisions made by various entities
"using" these pooling provisions. Rather it is the obligation of the Department to establish and
maintain orderly marketing conditions. Having uncovered the issues and facts that give rise to
them, the Department is obligated statutorily to fix the problem.

14. Twenty-one months of operating under Federal Order reform has revealed that at
least as to the Central Order, this policy has resulted in significant erosion of producer returns to
those producers actually serving the fluid market on a regular basis. Class I processors pay the

same regulated minimum prices regardless. The difference is that less of that regulated

7 DC #115473 v1



minimum price is returned to the producers shipping to the Class I market as more of the money
is spread more widely to producers not regularly serving the Class I market. Tr. 323-333. This
then forces A-E and others to offer prices higher then the regulated minimums in order to receive
the needed milk. Tr. 328-329 and Paragraph 9, supra. While the existence of some over-order
premiums does not in and of itself establish proof of disorderly marketing conditions, at some
level when the required amount becomes so large, the lack of uniformity in pricing that results
undermines the basis for federal orders and does become disorderly marketing. Moreover,
Prairie Farms' testimony establishes that milk was unavailable for certain periods of 2001 at any

price. /d. That quite simply is disorderly marketing as discussed below.

D. Orderly Marketing Conditions

15.  Individual dairy farmers who testified at the hearing all supported tightening
pooling provisions, although again, they may have asked for varying degrees of tightening. Tr.
109-113, 116-121, and 368-374. These producers all serve the fluid market and yet their funds
have been subject to significant erosion as shown in Ex. 9, Table 16. The federal pricing
structure already creates too little incentive for producers to deliver milk to fluid distributing
plants. Absent the Department's immediate and emergency action with respect to the proposals
submitted, what little incentive there is to deliver milk to fluid plants will largely evaporate.

16. The unanticipated negative impact on blend prices as a result of excess pooling of
milk not delivered to the market (sometimes called "paper pooling") is best illustrated by
comparing the Department's predicted results from Federal Order reform with the actual results
in 2000 and 2001. In 1997, prior to Federal Order Reform, 996.7 million pounds of milk were
associated with the Orders now consolidated into new Order 32. 64 Fed. Reg. at 16072, c.1. The

six states of lowa, Colorado, Missouri, Kansas, Illinois, and Oklahoma accounted for 71 percent
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of the producer milk associated with the consolidated Order 32. Id. Moreover, Class |
utilization was expected to be 50% of the market. 64 Fed. Reg. at 16072, c.2.

17. By September, 2001, however, the total milk pooled on Order 32 had grown from
the expected 996.7 million pounds to almost 1,408 million pounds - an increase of 41.2%. Only
623 million pounds or 44.3% of the milk pooled on Order 33 in September 2001 was produced in
the six states of lowa, Colorado, Missouri, Kansas, Illinois, and Oklahoma down from the
expected 71%. Ex. 5, Table 12. Some of this decreased percentage from these six states is
attributable to the fact that milk produced in the southeastern portion of consolidated Order 32
and in counties of Missouri now part of Order 7 that is now associated with Orders 5 or 7. Based
upon 996.7 million pounds and a 71% six-state production, the present production of 623 million
pounds in those six states would have been 62.5% of the expected number, representing a 8.5%
drop due to the milk no longer serving this market. The remaining drop from 62.5% to 44.3% of
the market is attributable to non-historical association of milk supplies.

18. The addition of 411 plus million pounds to the pool all from sources almost
entirely located outside the marketing area suggests the need to examine the underlying
assumptions made by the Department in Federal Order reform. There was no evidence provided
by any witness that this additional supply of milk constitutes a reasonable and necessary reserve
for the fluid market or that the Department intended this milk from outside the marketing area to
be pooled on this order without actually serving the fluid market. The Department should find
that these facts, resulting in depressed blend prices, constitute a sufficient changed circumstance
to enable it to make the necessary amendments. In fact, these reduced blend prices directly
impact fluid milk handlers ability to attract milk to their plants. This undermines the
Department's determination that the price she has set for milk is sufficient to bring forth an

adequate supply of fluid milk for the fluid market.
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19. The failure to insure that milk is delivered to these fluid distributing plants,
notwithstanding the fact that they pay the highest regulated price and the fact that an adequate
supply of milk is obviously associated with this market, is a disorderly marketing condition in
and of itself.” The Department is charged with establishing and maintaining orderly marketing
conditions. 7 U.S.C. § 602(1). Therefore, the Department is obligated to take action as requested
at the hearing in order both to establish and maintain orderly marketing conditions - that is the
proper sharing of milk proceeds among those producers actually ready, willing and able to serve

the fluid market in the Central Order.

E. Proposals

20.  A-E supports proposals 1 through 5 as modified herein. A-E opposes proposal 7.
Specifically:

(a) Proposal number 7 as presently rewritten would create two tiers of eligible milk
supply and would still exclude from the favored treatment area, milk that A-E has received in its
Des Moines operation for years. For instance, in 1996, 50 plus million pounds of Minnesota
milk was associated with the old lowa market monthly. A-E's Des Moines operation is very
close to the marketing area line that would suddenly become a line of economic demarcation.
Why should milk from the Albert Lea (Freeborn County), Minnesota area (170 miles from A-E's
plant in Des Moines according to the Household Goods Carriers Guide - official notice
requested) be deemed to be less locally available then milk located around Lansing, lowa (217
miles from A-E's plant)? But the result of proposal 7 as modified by Exhibits 13 and 14 would

be to create by proponents' own admission a disincentive to associate that Freeborn County milk

2 See e.g. Kyes v. United States, 369 F.2d 714, 716-717 (Ct. C1. 1966), cert. denied, 387 U.S. 929 (1967)
(fundamental objective of AMAA is to effect an orderly exchange of commodities in interstate commerce to protect
both the interest of the consumer and the purchasing power of the farmer.)
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with this market. The Department must recognize that hyperbole aside the end result of proposal
7 is to treat milk produced in Freeborn County, Minnesota differently for regulatory purposes
than neighbor milk in Mower County. That difference is not justified and most likely creates an
illegal trade barrier banned by 7 U.S.C. 608¢(5)(G) and under the limitations set down in Lehigh
Valley Cooperative Farmers, Inc. v. U.S., 370 U.S. 76 (1962) and its progeny.

(b) A-E takes strong exception to the proposal that shipments to 7(e) plants that are
not also 7(a) plants should be qualifying shipments with respect to shipping percentages. The
relatively large non-Class I volume of milk associated with such 7(e) plants is far different from
the relatively small non-Class I volume associated with 7(a) plants. Permitting those large Class
IT operations that do not pay the Class I differential to receive shipments as qualifying shipments
would greatly reduce the actual need for qualifying shipments of milk made to Class I pool
distributing plants. Tr. 228. A critical difference also exists as to those stand-alone Class II
operations. The operators of these facilities are able on a monthly basis to elect whether or not to
participate as part of a unit, and thus determine monthly whether or not that plant is going to
participate in the pool. Tr. 409-410. This voluntary pooling of these Class II operations
distinguishes those plants so significantly from primarily Class I operations that it would be
unfair and inequitable, to the point of creating new disorderly marketing conditions, to permit
shipments to those operations to qualify in the same manner as shipments to Class I operations.
Moreover, with the exception of the Upper Midwest Order, all other federal orders require that
qualifying shipments be made only to true Class I operations. 7 C.F.R. § 1032.7(a) or (b). A-E's
unchallenged testimony at the hearing was that in making decisions to increase or decrease
shipping percentages for qualifying shipment purposes, market administrators traditionally only
look at Class I milk shipments at primarily Class I plants. Tr. 229. In fact, A-E has an extended

history with direct knowledge as to how the provisions have been interpreted by the lowa market
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administrator for years. Tr. 230-231. The fact that Class II shipments are not included in that
determination belies the claim of the stand-alone operators that they are being treated
differently.’

(c) The so-called free ride months during which no performance to the fluid market is
required should be eliminated. Performance as measured by deliveries of milk to fluid milk
plants can and should be measured monthly. As a practical matter, once performance becomes a
monthly requirement, both processors and producers will be better able to plan deliveries based
upon the need for milk in the fall months when milk is short. "Pooling of milk must be tied to
performance. There is no justification to permit pooling of all milk on the Central Order
regardless of the location where produced, unless that milk is actually a viable source and
available to the fluid market that generates the pool dollars." Tr. 389.

(d) The month of August should be treated as a "short month" for purposes of both
shipping percentages and diversion limits. With the summer stress negatively impacting supply
and the opening of schools increasing demand for fluid milk, it is wholly rational to include
August among the fall months when milk is short. Tr. 323 and 328.

(e) The Market Administrator's Exhibit 6, English No. 2 acknowledges that no plants
are presently qualified under cooperative supply plant definition. 7 C.F.R. § 1032.7(d). The

provision should be eliminated as unnecessary and unjustified. Tr. 229.

} Finally, unlike the changed circumstances that give rise to the call for this hearing and the need to correct

existing disorderly marketing conditions, proponents of permitting shipment to stand-alone Class II operations to
qualify for shipping percentages cannot tie this proposal to changed circumstances. Even the Department's liberal
pooling conclusions of Federal Order Reform did not give rise to the result now requested even though "[h]andlers
have argued that the operator of a free-standing manufacturing plant that manufactures these complimentary
products should be able to pool its milk supply for both (or for several) plants as if all of the products were made in
the bottling plant." 64 Fed. Reg. at 16157, ¢.2. The Department has thus effectively decided against what is now
requested. As such, any change in regulatory treatment here, absent proof of disorderly marketing conditions,
requires extra scrutiny and an especially reasoned analysis for changing course now under the strictures of Motor
Veh. Mnfrs. Ass'n v. State Farm Ins., 463 U.S. 29 (1983).
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® Shipping percentages should be both realistic and real. Diversion limitations
should also be realistic and real. Present order provisions permit "pyramiding" of pooled milk
such that the delivery of 1,000,000 pounds of 7 C.F.R. §1032.9(c) milk to a 7 C.F.R. §1032.7(a)
handler can qualify up to 15,000,000 additional pounds of distant milk that is never actually
delivered to a pool distributing plant. Such pyramid pooling defeats the mechanism for
establishing realistic and real shipping percentages and should be abolished.

(2) Dairy farmers should be required to make actual deliveries of milk to pool plants.
Meaningful touch base provisions provide handlers with assurance of performance to the market
while simultaneously protecting dairy farmers. Without a meaningful touch base requirement,
individual producer suppliers do not actually have to perform. A-E favors such individual

performance.

F. Emergency Conditions

21. The statistics submitted in Exhibits 5, 6 and 7 together with the testimony of
affected dairy farmers, their representatives and the handlers affected establish the emergency
conditions requiring immediate action by the Department. A-E, Prairie Farms, Mid States Dairy
and Dean Foods' problems in receiving an assured milk supply are overwhelming evidence of
disorderly marketing conditions crying out to be fixed to the extent possible. Notwithstanding
the more than sufficient supply of milk for fluid needs, dairy farmers are justifiably concerned
about the significant and ongoing erosion in their income. Faced with the reality of falling prices
nationally for manufactured products, federal order prices will be falling in the immediate future.
Only prompt and emergency action from the Department can avoid further loss to these farmers

and the non-delivery of milk to Class I processors resulting in new and greater disorderly

13 DC #115473 v1



marketing conditions. The Department is urged to omit a Recommended Decision and to act

immediately to "establish and maintain" orderly marketing conditions in the Central order.

CONCLUSION
For the foregoing reasons, A-E urges adoption of the proposals 1 through 5 as modified
as discussed in this Brief. Emergency action is necessary in order for the Department to operate
the Central Order according to its statutory requirements.

Respectfully submitted,

Charles M. English, Jr.

Wendy M. Yoviene

Thelen, Reid & Priest, L.L.P.
701 Pennsylvania Avenue, N.W.
Suite 800

Washington, D.C. 20004

Attorneys for Anderson Erickson Dairy Company

(202) 508-4000
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